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hearing to BIS within 15 business days
from the date of service of the NOVA.
If the respondent requests a hearing,
the respondent must answer the NOVA
within 30 calendar days from the date
of the request for hearing. The request
for a hearing and the respondent’s an-
swer to the NOVA must be filed with
the Administrative Law Judge (ALJ),
along with a copy of the NOVA, and
served on the Office of Chief Counsel,
and any other address(es) specified in
the NOVA, in accordance with §785.6 of
the APR.

(b) Content of respondent’s answer. The
respondent’s answer must be respon-
sive to the NOVA and must fully set
forth the nature of the respondent’s de-
fense(s). The answer must specifically
admit or deny each separate allegation
in the NOVA; if the respondent is with-
out knowledge, the answer will so state
and this will serve as a denial. Failure
to deny or controvert a particular alle-
gation will be deemed to be an admis-
sion of that allegation. The answer
must also set forth any additional or
new matter that the respondent con-
tends will support a defense or claim of
mitigation. Any defense or partial de-
fense not specifically set forth in the
answer shall be deemed to be waived,
and evidence supporting that defense
or partial defense may be refused, ex-
cept for good cause shown.

(c) English required. The request for
hearing, the answer to the NOVA, and
all other papers and documentary evi-
dence must be submitted in English.

(d) Waiver. The failure of the respond-
ent to file a request for a hearing and
an answer within the times prescribed
in paragraph (a) of this section con-
stitutes a waiver of the respondent’s
right to appear and contest the allega-
tions set forth in the NOVA. If no hear-
ing is requested and no answer is pro-
vided, a final order will be signed by
the Secretary of Commerce, or by a
designated United States Government
official, and will constitute final agen-
cy action in the case.

§785.5 Representation.

An individual respondent may ap-
pear, in person, or be represented by a
duly authorized officer or employee. A
partner may appear on behalf of a part-
nership, or a duly authorized officer or

§785.6

employee of a corporation may appear
on behalf of the corporation. If a re-
spondent is represented by counsel,
counsel shall be a member in good
standing of the bar of any State, Com-
monwealth or Territory of the United
States, or of the District of Columbia,
or be licensed to practice law in the
country in which counsel resides, if not
the United States. The U.S. Govern-
ment will be represented by the Office
of Chief Counsel. A respondent person-
ally, or through counsel or other rep-
resentative who has the power of attor-
ney to represent the respondent, shall
file a notice of appearance with the
ALJ, or, in cases where settlement ne-
gotiations occur before any filing with
the ALJ, with the Office of Chief Coun-
sel.

§785.6 Filing and service of papers
other than the Notice of Violation
and Assessment (NOVA).

(a) Filing. All papers to be filed with
the ALJ shall be addressed to ‘“Addi-
tional Protocol Administrative En-
forcement Proceedings,’” at the address
set forth in the NOVA, or such other
place as the ALJ may designate. Filing
by United States certified mail, by ex-
press or equivalent parcel delivery
service, via facsimile, or by hand deliv-
ery is acceptable. Filing from a foreign
country shall be by airmail, via fac-
simile, or by express or equivalent par-
cel delivery service. A copy of each
paper filed shall be simultaneously
served on all parties.

(b) Service. Service shall be made by
United States certified mail, by ex-
press or equivalent parcel delivery
service, via facsimile, or by hand deliv-
ery of one copy of each paper to each
party in the proceeding. Service on the
government party in all proceedings
shall be addressed to Office of Chief
Counsel for Industry and Security, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW., Room
H-3839, Washington, DC 20230, or sent
via facsimile to (202) 482-0085. Service
on a respondent shall be to the address
to which the NOVA was sent, or to
such other address as the respondent
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§785.7

may provide. When a party has ap-
peared by counsel or other representa-
tive, service on counsel or other rep-
resentative shall constitute service on
that party.

(c) Date. The date of filing or service
is the day when the papers are depos-
ited in the mail or are delivered in per-
son, by delivery service, or by fac-
simile. Refusal by the person to be
served, or by the person’s agent or at-
torney, of service of a document or
other paper will be considered effective
service of the document or other paper
as of the date of such refusal.

(d) Certificate of service. A certificate
of service signed by the party making
service, stating the date and manner of
service, shall accompany every paper,
other than the NOVA, filed and served
on the parties.

(e) Computation of time. In computing
any period of time prescribed or al-
lowed by this part, the day of the act,
event, or default from which the des-
ignated period of time begins to run is
not to be included. The last day of the
period is to be included in the com-
putation unless it is a Saturday, a Sun-
day, or a legal holiday (as defined in
Rule 6(a) of the Federal Rules of Civil
Procedure). In such instance, the pe-
riod runs until the end of the next day
that is neither a Saturday, a Sunday,
nor a legal holiday. Intermediate Sat-
urdays, Sundays, and legal holidays are
excluded from the computation when
the period of time prescribed or al-
lowed is 7 days or less—there is no cap
on the period of time to which this ex-
clusion applies, whenever the period of
time prescribed or allowed by this part
is computed in business days, rather
than calendar days.

§785.7 Summary decision.

The ALJ may render a summary de-
cision disposing of all or part of a pro-
ceeding on the motion of any party to
the proceeding, provided that there is
no genuine issue as to any material
fact and the party is entitled to sum-
mary decision as a matter of law.

§785.8 Discovery.

(a) General. The parties are encour-
aged to engage in voluntary discovery
regarding any matter, not privileged,
which is relevant to the subject matter

15 CFR Ch. VII (1-1-13 Edition)

of the pending proceeding. The provi-
sions of the Federal Rules of Civil Pro-
cedure relating to discovery apply to
the extent consistent with this part
and except as otherwise provided by
the ALJ or by waiver or agreement of
the parties. The ALJ may make any
order which justice requires to protect
a party or person from annoyance, em-
barrassment, oppression, or undue bur-
den or expense. These orders may in-
clude limitations on the scope, method,
time and place of discovery, and provi-
sions for protecting the confidentiality
of classified or otherwise sensitive in-
formation, including Confidential Busi-
ness Information (CBI) as defined by
the Act.

(b) Interrogatories and requests for ad-
mission or production of documents. A
party may serve on any party interrog-
atories, requests for admission, or re-
quests for production of documents for
inspection and copying, and a party
may apply to the ALJ for such enforce-
ment or protective order as that party
deems warranted with respect to such
discovery. The service of a discovery
request shall be made at least 30 cal-
endar days before the scheduled date of
the hearing unless the ALJ specifies a
shorter time period. Copies of interrog-
atories, requests for admission and re-
quests for production of documents and
responses thereto shall be served on all
parties and a copy of the certificate of
service shall be filed with the ALJ at
least 5 business days before the sched-
uled date of the hearing. Matters of
fact or law of which admission is re-
quested shall be deemed admitted un-
less, within a period designated in the
request (at least 10 business days after
service, or within such additional time
as the ALJ may allow), the party to
whom the request is directed serves
upon the requesting party a sworn
statement either denying specifically
the matters of which admission is re-
quested or setting forth in detail the
reasons why the party to whom the re-
quest is directed cannot either admit
or deny such matters.

(¢) Depositions. Upon application of a
party and for good cause shown, the
ALJ may order the taking of the testi-
mony of any person by deposition and
the production of specified documents
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